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MINORITY VIEWS 


{To accompany 8S. 3368] 


The bill to establish a national Fair Employment Practice Commis- 
sion, which was reported by this committee in 1948 (S. 984), and in 
1950 (S. 1728), and which, with minor changes is again reported in 
1952 (S. 3368) is captioned under the seductive title of a “Federal 
Equality of Opportunity in Employment Act.” 

The bill does not in fact provide for “equality of opportunity,” but 
seeks to establish a preference in employment and a special “right to 
employment, ”’ based on “race, religion, color, national origin or 
ancestry.” It seeks to force all employers to give favored considers. 
tion and treatment to any person of a racial or religious minority 
order to avoid prosecution and punishment on a charge of “discrimi- 
nating’’ against such a person. 

The proposed bill asserts (sec. 2 (b)): 

The right to employment without discrimination because of race, religion, color, 
national origin or ancestry is hereby recognized as and declared to be a civil right 
of all the people of the United States. 

That meaningless declaration is simply an attempt to have the 
Congress usurp an authority which it does not have and cannot 
possibly exercise. In the first place, Congress could not possibly 
make a “right to employment” a civil right unless that right could 
be lalla “by making it the duty of someone to provide employment 
for “all the people.” Therefore, unless the Government takes over 
all industry and trade, by public ownership or by dictatorial control, 
the Government cannot enforce this declared right. The promise to 
do so is pure pretense. 

If we assume that those sincerely supporting this bill really want to 
declare that “the right to be considered for employment without dis- 
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crimination” shall be ‘a civil right of all the people,’ the Congress is 
powerless under the Constitution to do so. 

The Declaration of Independence asserts: 

We hold these truths to be self-evident, that all men are created equal, that they 
are endowed by their Creator with certain unalienable rights, that among these 
are life, liberty, and the pursuit of happiness, 

By declaring these rights to be God-given rights, natural and un- 
alienable, the Declaration of Independenc e asserted that no govern- 
ment of men had bestowed them and no government could ‘enlarge 
upon them, diminish them, alter them, or take them away. 

The first 10 amendments to the Constitution—the Bill of Rights— 
enumerate certain natural rights which Congress shall not abridge, 
including in the first amendment freedom of religion, freedom of speech 
freedom of the press, and freedom of assembly. 

The ninth amendment makes clear that other rights than these 
enumerated do exist and are retained by the people. The tenth 
amendment expressly limits the powers of the Federal Government to 
those delegated to it by the Constitution, and reserves all other powers 
to the States or to the people. 

In the face of these clear and explicit provisions of the Constitution, 
S. 3368 proposes that Congress assume a power it does not possess and 
in fact is expressly denied. 

And while S. 3368 purports to establish a new civil right, the 
bill would recklessly destroy the natural rights guaranteed in the 
Constitution. 

The bill violates the first amendment by abridging freedom of 
speech, freedom of religion, and freedom of association. It violates 
the fifth amendment by denying an essential liberty of a free people 
through arbitrary restraints on freedom of association in business, 
in schools, and in labor organizations; by denying liberty of con- 
tract in attempting to compel employers to hire undesired persons 
and to deny employment to desired persons; by denying to a minority 
of those operating private enterprises the same liberty of contract and 
the same freedom of association which are preserv ed for the majority, 
thus violating the constitutional guaranty of “equal protection of 
the laws’’ which is implicit in the fifth amendment. It violates the 
sixth amendment by denying trial by jury. It violates the ninth 
amendment by proposing that Congress usurp rights retained by the 
people. It violates the tenth amendment because Congress would 
assume a power reserved to the States. And it violates the thirteenth 
amendment by imposing a form of involuntary servitude upon certain 
groups of employers. 

If such a Federal law can be enacted and held constitutional, there 
is no constitutional protection against laws which first deprive em- 
ployers of their rights, as is attempted in this bill, then deprive 
employees of their rights, as is partially attempted in this bill, and 
finally deprive all persons of their rights—heretofore regarded as per- 
manently preserved and safeguarded by the guaranties of individual 
liberty set forth in the Constitution of the United States. 

The Supreme Court of the United States, the final arbiter of the 
constitutionality of laws enacted by Congress, through the years has 
held the line between the Federal powers delegated to Congress and 
those powers retained by the States and the people. 
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The Court has ruled uniformly that any power to create a civil 
right, unless specifically delegated to the United States by the Con- 
stitution, has been reserved to the separate States. The Court has 
been steadfast in its defense of freedom of religion, freedom of opinion, 
freedom of association, and that greatest of all rights, the right that 
the late Justice Brandeis called “the right to be let alone.”’ 

It is not necessary to dig into the past to find decisions of the 
Supreme Court which mark out the limitations upon the power of 
Congress and hold such laws as S. 3368 to be unconstitutional. Recent 
decisions of the Supreme Court are consistent with earlier decisions. 
No change of time or condition or circumstance has altered the Court’s 
fundamental concept of the rights of the individual or of the demarca- 
tion between Federal and State powers. 

The Court has drawn upon the language of earlier judgments to 
reaffirm its reasoning. In Hodges v. The United States (203 U.S. 1), 
the Court quoted and gave new vigor to the following language from 
Justice Miller’s decision in the famous Slaughterhouse cases of 1873: 

_With these decisions, and many others that might be cited, before us, it is vain 
to content that the Federai Constitution secures to a citizen of the United States 
the right to work at a given occupation or particular calling free from injury, 
oppression, or interference by individual citizens. 

Even though such right be a natural or inalienable right, the duty of protecting 
the citizen in the enjoyment of such right, free from individual interference, 
rests alone with the State. 

In the case of United States v. Wheeler (254 U.S. 281), the Court 
demonstrated the continuity of its judgment and the steadfastness of 
its position by turning again to the Slaughterhouse decision and quot- 
ing: 

It would be the vainest show of learning to attempt to prove by citations of 
authority that, up to the adoption of the recent amendments, no claim or pre- 
tense was set up that those rights depended on the Federal Government for their 
existence or protection, beyond the very few express limitations which the Federal 
Constitution imposed upon the States—such, for instance, as the prohibition 
against ex post facto laws, bills of attainder, and laws impairing the obligation of 
contracts. But, with the exception of these and a few other restrictions, the entire 
domain of the privileges and immunities of citizens of the States, as above defined, 
lay within the constitutional and legislative power of the States, and without that 
of the Federal Government. 


And in the recent case of West Virginia Board of Education v. Bar- 
nette (319 U.S. 638), the Court declared: 


The very purpose of a bill of rights was to withdraw certain subjects from the 
vicissitudes of public controversy, to place them beyond the reach of majorities 
and officially to establish them as legal principles to be applied by the courts. 
One’s right to life, liberty, and property, to free speech, a free press, freedom of 
worship and assembly, and other fundamental rights, may not be submitted to 
vote; they depend on the outcome of no elections. 


In Douglass v. City of Jeanette (319 U. S.. 157), the Court speaking 
through Justice Jackson declared: 
In my view the first amendment assures the broadest tolerable exercise of free 


speech, free press, and free assembly, not merely for religious purposes, but for 
political, economic, scientific, news, or informational ends as well. 


In another recent opinion the Supreme Court has declared: 


But freedom to differ is not limited to things that do not matter much. That 
would be a mere shadow of freedom. The test of its substance is the right to differ 
as to things that touch the heart of the existing order. If there is any fixed star in 
our constitutional constellation, it is that no official, high or petty, can prescribe 
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what shall be orthodox in politics, nationalism, religion, or other matters of opin- 
ion, or foree citizens to confess by word or act their faith therein. If there are any 
circumstances which permit an exception, they do not now occur to us. 


There are many opinions of the Supreme Court which might be 
cited, clearly demonstrating that the proposed act flings itself into 
the very teeth of the Constitution. A comprehensive and able 
analysis of S. 984, the fair employment practice bill introduced in the 
Eightieth Congress, submitted by Mr. Donald R. Richberg and 
available from the committee, reveals the unconstitutionality and 
legislative defects of the present bill. It is enough to quote here one 
final beautiful passage from an opinion by one of the great liberals 
of our time, Justice Brandeis. He declared: 

The makers of our Constitution undertook to secure conditions favorable to 
the pursuit of happiness. They reeognized the significance of man’s spiritual 
nature, of his feelings, and of his intellect. They knew that only a part of the 
pain, pleasure, and satisfactions of life are to be found in material things. 
They sought to protect Americans in their beliefs, their thoughts, their emotions, 
and their sensations. They conferred, as against the Government—the right 
to be let alone, the most comprehensive of rights and the right most valued by 
civilized men. 

It will be argued, of course, that the power of the Federal Govern- 
ment to regulate interstate and foreign commerce provides a con- 
stitutional basis for the proposed law. But civil rights are rights 
“assured to every member of a well-regulated community.” And 
the word “civil” is defined as ‘“‘pertaining to the whole body of 
citizens.” 

In this light, the bill reveals its inadequacies so quickly as to be 
guilty almost of indecent exposure. 

Section 2 (b) undertakes to create a civil right for “‘all the people 
of the United States.” And section 3 (b) promptly limits the applica- 
tion of the act to persons “engaged in commerce or in objectives 
affecting commerce,” and to employers employing more than 50 
individuals. 

Indeed the fact that S. 3368 is made applicable only to employers 
of over 50 persons, who are engaged in interstate commerce or in 
operations affecting commerce, and excludes States, municipalities, and 
religious and other nonprofit organizations proves that there is no 
intention to create ‘‘a civil right of all the people,’ even if Congress 
had the power. The majority report itself points out that there are 
only about 70,700 companies employing 50 or more employees out of 
a total of 3,516,000 companies in the United States. So, most of the 
people of the United States are not expected to enjoy this bogus ‘“‘civil 
right”’ declared for “all the people.” 

Here again it is made evident that the effect of the bill is to destroy 
the freedom of private management in the major business enterprises 
of the Nation. When private enterprise in the great essential indus- 
tries of the Nation is ruined, then all little business and agriculture 
will become entirely dependent on Government-controlled big business 
and state socialism will be an accomplished fact. 

The attempted validation of the proposed law as a regulation of 
commerce is based on two fantastic assumptions. The first is that 
commerce is ‘obstructed’ by discriminatory practices. For this 
there is no evidence. It is simply an assertion with no foundation. 





,. 
1 Commentary of Donald R. Richberg on S. 984, submitted to the Senate Committee on Labor and Public 
Welfare, October 10, 1947, at the request of the committee. 
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The second assumption is that there will be ‘more buying power” 
and “less waste of manpower’’ when there is no ‘‘discrimination”’ in 
hiringemployees. Butwhatdifferenceis there in total “buying power’ 
or “‘manpower’’ when A isemployed instead of B? If 10 white applicants 
are rejected in favor of 10 Negroes there are still only 10 men employed. 

It would be absurd to argue that employers refuse to increase their 
working forces because they are unwilling to employ persons of a 
particular race or color. The huge growth of Negro employees in 
Chicago and Detroit in recent years proves that employers do not 
reduce or suppress employments because of discrimination. If they 
cannot get the workers they regard as best they will take the next 
best; and if the “best”? happens to be of one race or color they will 
employ that race or color. Yet that exercise of trained judgment is 
denounced as discrimination. 

The truth is that antidiscrimination laws are a burden on commerce 
and are unjust alike to employers and eee in setting up an 
arbitrary interference with what would otherwise be the informed and 
normally the just judgment of an employer as to how to build and 
maintain the most competent, harmonious working force possible. 
On this judgment depends a manager's Success and the good will of 
the owners and customers of his enterprise. To hamper the free 
exercise of such judgment is evel to burden and to obstruct 
commerce. 

The effort to use the commerce power as the authority for legislation 
to establish a civil right deserves the condemnation and abrupt dis- 
missal expressed in a dissenting opinion of the late Justice Holmes 
when he said: ‘‘I should regard calling such a law a regulation of com- 
merce as a Mere pretense.” 

In the same opinion Justice Holmes made this comment on legis- 
lation which attempted “to reconstruct society’: 

I am not concerned with the wisdom of such an attempt, but I believe that 
Congress was not entrusted by the Constitution with the power to make it and I 
am deeply persuaded that it has not tried. 

It is significant that the States themselves, even though they hold 
the power to set up in their respective jurisdictions fair e mployment 
practice commissions such as that proposed in S. 3368, have been wary 
of exercising their power. Last year 17 States rejected FEPC bills 
in their legislatures or saw the bills die because legislative committees 
refused to take action. All of these 17 States lie outside the South 
and include Illinois, Arizona, Montana, Minnesota, Nebraska, Utah, 
Indiana, California, Delaware, Michigan, Pennsylvania, Kansas, Ohio, 
Wisconsin, Iowa, Missouri, and West Virginia. 

Let us consider briefly the ways in which this bill would do violence 
to our American way of life. 

Freedom to choose one’s associates is a fundamental right reserved 
to the individual. And an integral part of that right is freedom from 
compulsion to associate, for forced association is not free. 

Congress has never been delegated any power to interfere with 
freedom of association except where abuse of this freedom results in a 
violation of the laws which Congress has the power to enact and 
enforce. Yet under section 5 (a) it is made unlawful for an employer: 
to refuse to hire, to discharge, or otherwise to discriminate against amy individual 
with respect to his compensation, terms, conditions, or privileges of employment 
because of such individual’s race, color, religion, national origin or ancestry. 
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This means that an employer cannot freely express by speech or by 
advertisement the views that other citizens are free to express as to the 
desirability of hiring or promoting an individual, if he indicates a 
pre ference for persons of a particular race, color, religion, or national 
origin; or if he indicates a preference against persons of a particular 
race, color, religion, or national origin. Yet if there is any one subject 
upon which freemen and women have the right to express their 
opinions, it is upon matters involving race, color, religion, or national 
origin. 

The people of the United States have fought a terrible war with the 
Japanese, which was begun in treachery and carried on with horrible 
brutality. It may be that lofty idealism would require that all 
Americans immediately embrace the Japanese as brothers as soon as 
they laid down their arms and ceased to torture our friends and rela- 
tives. But men and women have feelings and free men and women 
can express those feelings. To proclaim by Federal law that no 
employer can express himself anywhere in speech or print in dislike 
of association with Japanese without making himself liable to the 
charge that he has refused to employ Japanese is an outrageous inva- 
sion of personal right to which other citizens are not subjected. 

The survivors of Dachau and Buchenwald are not expected to 
maintain equanimity and objectivity regarding their Nazi oppressors. 
No one regards it as unwarranted for Jews to dislike association with 
nazified Germans or with other racial or religious groups that have 
persecuted them. 

The people of the United States and of the other freedom-loving 
nations who fight with us in Korea will not find it easy to forget the 
hordes of North Koreans and Chinese Communists and their Russian 
backers who have inflicted such a toll of suffering, death, and destruc- 
tion. 

But, here we have a law proposed which would attempt to deny to 
millions of employers and employees any freedom to speak or act on 
the basis of their religious convictions or deep-rooted preferences for 
associating or not associating with certain classifications of people. 
No one will contend that a dislike to associate with people who are 
unclean or dishonest or mean or cruel is a wrong which should be pro- 
hibited by law. But, where was the Congress ever given the power to 
declare it to be a wrong for a person of one religion to dislike to asso- 
ciate with persons of a different religion? Where was the Congress 
ever given the power to declare it to be a wrong for an American to 
dislike to associate with persons of nations or races which have re- 
cently made war on America and treacherously killed or cruelly 
tortured the sons or fathers of living Americans? 

It may be a high type of morality to forgive immediately a vicious 
enemy and to clasp in friendship a hand stained with the blood of one’s 
kith and kin; but where was the Congress ever given the power to 
establish such a moral duty as a legal obligation? 

It may be immoral for a man to have-a prejudic e against persons of 
a particular race, color, or religion just because he has found it particu- 
larly difficult to associate without discordant mutual misunderstand- 
ings with many persons of that particular race, color, or religion; but 
what is left of individual liberty if a man or woman cannot choose 
associates in work or play on the basis of either reason or prejudice, 
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which are often indistinguishable? Where was the Congress ever 
given the power to establish a state morality to be enforced in the 
private selection of private associates for work or play? 

* * * * * * . 


Under our Constitution it has never been seriously questioned that 
a man has the right to set himself up in business, to select his own 
employees on the basis of such qualifications as he might within his 
own free and uncontrolled discretion consider advantageous to the 
undertaking, and to do all this without hindrance or interference. 
This personal freedom of contract is basic to the free-enterprise system 
and to the whole American concept of individual freedom. 

Yet S. 3368 violates the liberty of contract guaranteed in the Consti- 
tution by compelling the making of contracts. 

The far-reaching character of this provision of S. 3368 is given its 
true perspective when we consider that laws have been enacted gov- 
erning the form or substance of contracts voluntarily entered into; 
that laws make illegal certain types of contracts; that the labor laws 
require collective bargaining as a method of arriving at contracts 
and affect the scope of contracts. But the right of contract is left 
free to be exercised between voluntary parties. 

Our history of encouragement to the men and women who give 
employment has been one of the compelling reasons for our unparal- 
leled industrial success which again and again has served our Nation 
so well in time of need. 

It is most unfair for proponents of this bill to argue that it does 
not “force the hiring of certain minority group members.”’ The whole 
purpose, design, and effect of the bill is just that—to “force the hir- 
ing”’ of persons whom an employer would not voluntarily hire. 

Tf an employer, in a department store, for example, advertised for 
and hired only white sales people he w ould certainly be found guilty 
of violating this law on complaint by a Negro applicant whom he did 
not hire. He would then be compelled by an order enforceable by a 
court, to hire this Tejected applic ant, with, probably, the additional 
expense of paying “‘back pay”’ for the period during which he ‘‘unlaw- 
fully”” ener and paid wages to an employee of his own choice 
(sec. 7 (j), sec. 8). Any claim that such a law would not “force the 
ae ’ of unwanted employees is simply without foundation. 

It must also be pointed out that the bill not only authorizes Fed- 
eral officials to dictate to an employer whom he shall or shall not 
hire, but it also authorizes a continuing supervision over his detailed 
management of his working force. All “compensation, terms, condi- 
tions, or privileges of employment”’ must be free from any “‘discrimi- 
nation.” Every promotion, every assignment of duties, every privi- 
lege granted an employee, although decided on the basis of merit 
according to the employer’s judgment, may be subject to review by 
the Federal Commission on complaint that there was unlawful dis- 
crimination against some other employee. It is difficult to imagine 
a law more certain to insure the eventual destruction of private enter- 
prise, by removing from private management all effective control of 
a working force. 

The employ er is subject to a Commission having wide powers of rule 
making, investigation, and the issuance of cease-and-desist orders. 
But the right of “trial by jury is denied and judicial review is provided 
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with a clearly recognized inferential power to punish with contempt- 
of-court orders. 

The inquiries and investigations directed by the act would vex and 
harass business to the point where orderly ‘plant management and 
efficient production would be impossible. The small- business man, 
already overburdened, would encounter new regulations, investiga- 
tions, hearings, and litigation far beyond his time, his energy, or his 
finances. 

Labor organizations would be subject to interference and super- 
vision of their internal affairs. And the law which tells the employer 
who his workers shall be today, can be reversed and the worker told 
who his employer shall be tomorrow—and where and at what wages. 

Justice Brandeis has warned: 

Experience should teach us to be most on our guard to protect liberty when the 
Government’s purposes are beneficent. * * * The greatest dangers to 
liberty lurk in insidious encroachment by men of zeal, well meaning but without 
understanding. 

If S. 3368 becomes law, employment and promotion based on merit 
would be superseded by governmental decree and the worker would 
be moved to look with distrust and suspicion on his fellow workers. 
The worker could not feel secure in his job. 

Suppose a plant employs 50 men. Ten of them can be identified 
with a minority group. If the employer has to lay off 8 men would 
he be likely to discharge any of the 10 men who could claim dis- 
crimination—whether it existed or not—who could take the case to 
the Commission and into the courts, causing the employer expense 
and possible punishment? We know that the natural thing for the 
employer to do would be to avoid trouble and lay off eight of the 
average Americans who could not claim discrimination, even if they 
were better workmen than the employees who belonged to a minority 
group. We can picture the resulting damage to ‘the efficienc y of 
management and to the morale and productivity of the workers in 
that plant. 

If a law prohibited employers from ‘discriminating’ against men 
and women with red hair the inevitable effect would be to give red- 
haired persons a preferred status and to assure them of an unequally 
good opportunity to be employed and promoted, because, by favoring 
them, their employer would avoid any charge of discriminating against 
them. In like manner this “antidiscrimination”’ bill actually would 
compel discrimination against majority groups in favor of minority 
groups. A white employer would be safe from prosecution because 
he employed a Negro instead of a white applicant. (That would 
show he had no “racial prejudice”!). But, if he employed a white 
instead of a Negro he might expose himself to an expensive litigation 
and find himself compelled in the end to hire a hostile employee. 

We can be positive that as soon as a “fair employment’ commission 
begins to push its way into the domain of private judgment and 
authority in hiring, promoting, and developing the efficiency of 
employees, it will in a short time disintegrate the power of private 
management to fulfill its responsibilities to investors and to customers. 

This fundamental evil in this proposed legislation lifts criticism of 
its details out of mere fault finding into a demonstration of why it 
profoundly violates both the letter and spirit of the Constitution which 
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was adopted for the purpose of preventing zealous legislators from 
experimenting too recklessly with measures of moralistic reform. The 
Constitution, as we have seen, not only limits the lawmaking powers 
of the Congress to those expressly granted but also explicitly provides 
in the tenth amendment that “the powers not delegated to the United 
States * * * are reserved to the States respectively, or to the 
people.” Furthermore, in the Bill of Rights, the Congress is abso- 
lutely forbidden to make any law denying to individuals their funda- 
mental liberties of speech, of religion and association. 
+ * > : + + * 


Section 13 of the proposed act provides for rule making. We know 
that the issuance of rules and regulations by a commission is law- 
making by the executive branch under the authority delegated by 
Congress. But where Congress so obviously has no power to take 
the actions proposed in S. 3368, Congress has no power which it can 
delegate to a rule-making commission. 

And what kind of rules could we expect this commission to pre- 
scribe? 

If we look at the history of the New York statute we can judge what 
such a commission would do. Following the precedent in New York 
it would rule that you cannot mention color or religion in advertising 
for employees, that you cannot ask for the photograph of an applicant, 
you cannot ask his ‘birthplace, you cannot ask his original name and 
you cannot ask what holidays he celebrates. We would see a host of 
restrictions upon the rights of free speech and free opinion, all under 
the guise of rule and regulation. 

Another aspect of the proposed legislation which has received far 
too little attention is the fact that, if enacted, S. 3368 would be 
constant invitation to sabotage. The bill applies to the Federal 
Government and its instrumentalities as well as to private business. 
The bill would make it unlawful to discriminate in Federal employ- 
ment against any job applic ant because of his national origin or 
ancestry. The Atomic E nergy Commission, for example, would be 
precluded by law from asking an applicant any question as to where 
he was born, whether he is a naturalized or native-born citizen, what his 
race is or even what his original name was. It would be unlawful 
under S. 3368 to request an applicant to produce his naturalization or 
first papers. Inquiry could not be made as to the racial or religious 
organizations to which he belongs. 

The same situation would prevail in the case of private industry 
engaged in production for national defense. A company manu- 
facturing the most secret equipment for the armed services would be 
precluded from securing the very information most likely to throw 
light.upon a job applicant’s probable loyalties. 

It has long been considered that involuntary servitude is something 
that can be suffered only by an employee. But involuntary servitude 
may be of many varieties. A man who accepts obligations to another 
man is putting himself in the servitude of that man. The law which 
says that one man can be compelled, on penalty of paving back pay, 
on penalty of contempt of court, to hire another man whom he does 
not wish to hire, means that the first man is compelled by law to make 
a contract to pay the second man wages, to furnish him with tools, 
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to accept obligations under law that the employer accepts voluntarily 
toward other employees. The employer is forced into a servitude 
to the employee from a minority group 

& * * s & ie * 


S. 3368 carries within it so many seeds of dissension that it is fore- 
doomed to failure. Its enactment would impair and undermine the 
very foundation of our economic strength—that strength upon which 
rests our security and our happiness. Its enactment would inevitably 
undermine established social patterns based on law and custom. Its 
enactment would disrupt the progress being made by the States in the 
area of human relations and would do immeasurable harm to the cause 
of improved race relations. The attempted administration of the 
proposed bill would be an incalculable mischief. 

In the end the bill would be nullified by concerted violation, repealed 
by an indignant Congress, or stricken down as unconstitutional by the 
Supreme Court. 
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